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STATEMENT OF QUESTIONS PRESENTED 


The question is whether the lower court erred in denying 
a petition by duly elected directors and officers of a corpo- 
ration organized under the laws of the District of Columbia 
for leave of court to apply for a Writ in the nature of Quo 
Warranto when the petition and the annexed documents 
clearly showed that the Attorney General and the District 
Attorney had refused to institute such proceedings on the 


grounds of no public office being involved and that the re- 
spondent was usurping corporate offices to which the rela- 
tors had been elected and the petition set forth the facts 
upon which the relators claimed to be entitled to the offices. 
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148 F2d 684 
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Section 16-1610 
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U.S.C.A. 
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Unitep States or AMERICA ON RELATION OF 
Teresa E. Coase and Nanyiz V. Compton, Appellants 


v. 


Eva Mas Burton 


Appeal from an Order of the District Court for the District of 
Columbia Denying Leave to Apply for the Issuance of a 
Writ in the Nature of Quo Warranto 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


The jurisdiction of the lower court rests on the authority 
granted to the District Court by Title 16, Chapter 16, Sec- 
tions 1601 et seq. of the Code of the District of Columbia 
(1951) as amended, wherein it is provided that a quo war- 
ranto may be issued by the District Court on petition of 
persons claiming the offices if the Attorney General and the 
District Attorney refused to institute quo warranto pro- 
ceedings. 


The jurisdiction of this Honorable Court is based on the 
Act of June 25, 1948, ce. 646, 62 Stat. 929, 930, U.S.C.A., 


2 


Title 28, Sections 1291 and 1294, providing for the appeal 
of final orders by District Courts of the United States. 


STATEMENT OF CASE 


One Forry Tovrist, Inc., is a corporation incorporated 
in the District of Columbia on February 25, 1954, by 
Joseph A. Chase, Theresa E. Chase (a relator herein), and 
Elva Mae Burton, the respondent herein, respectively 
holding 334, 333, and 333 shares. The founders became the 
members of the first Board of Trustees and they shared 
the offices as Joseph A. Chase, President, Theresa E. Chase, 
Secretary, and Elva Mae Burton, Vice-President and 
Treasurer. (JA 2, 3) 


The business of the corporation was and is the conduct 
of tourist homes in the District and its principal place of 
business is at 140 - 12th Street, N.E. (JA 3) 


This situation prevailed until September 17, 1960. There 
had been no annual meeting of stockholders since 
January 1, 1956, at which meeting the aforementioned 
stockholders were re-elected trustees. No directors or 
trustees meeting changing the offices at that time or since 
then appears of record. On September 14, 1960, the 
President called a meeting of the shareholders for the 
purpose of clarifying the by-laws and electing directors. 
(JA 11) Unable to attend, he duly signed proxies. (JA 
13, 14) Due to his absence from the District of Columbia, 
the business of the corporation had in fact been carried on 
by the Vice-President-Treasurer (the appellee) for some 
two years prior hereto. (JA 3) 


At the said meeting of shareholders, the by-laws were 
duly clarified and Theresa E. Chase, Nannie V. Compton, 
and Lucia Davis elected Directors or Trustees. At the 
meeting of the Board of Directors immediately following 
the shareholders meeting, the following officers were elected: 
Theresa E. Chase, President-Treasurer, and Nannie V. 
Compton, Vice-President-Secretary. (JA 19, 20) 
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Copies of the minutes of the shareholders meeting and 
of the meeting of the Board were delivered to the respond- 
ent. Nevertheless the respondent has continued to carry 
on the business of the corporation, denied the officers access 
to the premises of the corporation and to all knowledge of 
the actual operations of the corporation thereby usurping 
the offices of the relators. (JA 16, 17, 18) 


The court below denied the petition because it thought 
the matter ought to be settled in another suit. (JA 37) 


STATUTES INVOLVED 


District of Columbia Code, 1951, as amended, Title 16, 
Chapter 16, (Mar. 3, 1901, 31 Stat. 1419, Chapter 854. 
Sections 1538, 1539, 1540, 1541, 1545, 1547, 1548): 


Section 16-1601. Against whom issued—Civil action. 


A quo warranto may be issued from the District Court 
of the United States for the District of Columbia in the 
name of the United States— 


First. Against a person who usurps, intrudes into, or 
unlawfully holds or exercises within the District a franchise 
or public office, civil or military, or an office in any domestic 
corporation. 


Second. Against any one or more persons who act as 
a corporation within the District without being duly 
authorized, or exercise within the District any corporate 
rights, privileges, or franchises not granted them by the 
laws in force in said District. 


And said proceedings shall be deemed a civil action. 


Section 16-1602. Who may institute—Ex rel. proceedings. 


The Attorney General or the district attorney may 
institute such proceeding on his own motion, or on the 
relation of a third person. But such writ shall not be issued 
on the relation of a third person except by leave of the 
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court, to be applied for by the relator, by a petition duly 
verified, setting forth the grounds of the application, or 
until the relator shall file a bond with sufficient surety, 
to be approved by the clerk of the court, in such penalty 
as the court may prescribe, conditioned for the payment 
by him of all costs incurred in the prosecution of the writ 
in case the same shall not be recovered from and paid by 
the defendant. 


Section 16-1603. Attorney General and district attorney 
refusing to act—Procedure. 


If the Attorney General and district attorney shall 
refuse to institute such proceeding on the request of a 
person interested, such person may apply to the court by 
verified petition for leave to have said writ issued; and 
if in the opinion of the court the reasons set forth in said 
petition are sufficient in law, the said writ shall be allowed 
to be issued by any attorney, in the name of the United 


States, on the relation of said interested person, on his 
compliance with the condition prescribed in section 16-1602 
as to security for costs. 


Section 16-1604. Relator claiming office—Petition. 


When such proceeding is against a person for usurping 
an office, on the relation of a person claiming the same 
office, the relator shall set forth in his petition the facts 
upon which he claims to be entitled to the office. 


* * * * * . 


Section 16-1608. Verdict. 


Where the defendant is found by the jury to have 
usurped or intruded into or unlawfully held or exercised 
an office or franchise, the verdict shall be that he is guilty 
of the act or acts in question, and judgment shall be 
rendered that he be ousted and excluded therefrom and 
that the relator recover his costs. 


* * * * 
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Section 16-1610. Proceedings against corporate director or 
trustee. 


Where the proceeding is against a director or trustee 
of a corporation and the court finds that at his election 
either illegal votes were received or legal votes rejected, 
or both, sufficient to change the result if such error be 
corrected, judgment may be rendered that the defendant be 
ousted, and that the relator, if entitled to be declared 
elected, be admitted to the office, and a mandamus may be 
issued to the proper parties, being officers or members of 
said corporation, to admit him to said office. The said 
judgment may require the defendant to deliver to the 
relator all books, papers, and other things in his custody 
or control pertaining to the said office, and obedience to 
said judgment may be enforced by attachment. 


Section 16-1611. Action against intruder for damages— 
Limitation. 

At any time within a year after such judgment the said 
relator may bring an action against the party ousted and 
recover the damages sustained by him by reason of such 
usurpation of the office to which he was entitled. 


STATEMENT OF POINTS 


1. The grounds in the petition having been properly 
averred, the petitioners were entitled to the issuance of 
a Writ of Quo Warranto as a matter of right and denial 
thereof was error. 


2. Refusal to issue the Writ of Quo Warranto on the 
basis of the application and the opposition was an abuse 
of the discretion of the lower court and was error. 


3. Neither the parties or issues in the present suit are 
the same as the parties or issues in Civil Action 3147-60, 
and dismissal on the ground that the issue would be resolved 
in such other action was error. 
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SUMMARY OF ARGUMENT 


The discretion of the lower court in the instant case of 
a petition by proper parties with an interest to issue the 
writ in the nature of quo warranto is limited by the statute 
and by decision of this court to whether or not the peti- 
tion is sufficient at law; if sufficient, the writ shall issue. 


Refusal to issue a writ in the nature of quo warranto on 
any other ground was an abuse of discretion on the part of 
the lower court. 


The relators in this action are corporate officers and 
stockholders and the sole issue is usurpation of their 
offices by the respondent. The plaintiff in Civil Action 
3147-60, United States District Court for the District of 
Columbia, is the corporation and the issues there are an 
accounting, restitution, civil conspiracy, and control of 
the plaintiff’s property and business. The respondent in 
this case is only one of the defendants in the other case. 
Neither the issues nor the parties are the same and it 
was therefore error to refuse to allow the issuance of a 
writ in the nature of quo warranto in this case. 


Quo warranto is in the nature of an emergency pro- 
cedure, compelling prompt relief if the facts sustain the 
petition; and to deny relief on the ground of the issue 
being decided in another action may, as in this instance 
(issue has not yet been joined in Civil Action 3147-60), 
delays justice. Justice delayed is justice denied. 


ARGUMENT 


Under the District of Columbia Code, a writ of quo 
warranto may be issued against a person who usurps, 
intrudes into, or unlawfully holds or exercises within the 
District an office in any domestic corporation (Title 16, 
Section 1601 Cross reference Section 207, Title 29). Such 
a writ may be applied for by a party who has an interest 
if the Attorney General and the district attorney refuse 
to act, in which case the writ shall issue if in the opinion 


7 


of the court the reasons set forth in the petition are 
sufficient in law (Title 16, Section 1603). 


The statute leaves the former common law quo warranto 
proceeding essentially intact. It is generally accepted law 
that a petition for leave to have a writ of quo warranto 
issued is addressed to the sound discretion of the court. 
Columbian Cat Fanciers, Inc. v. Koehne, et al., 68 App. 
D.C. 257, 96 F2d 529, 532. 


Nevertheless the statute in this respect has specified 
precisely the area of discretion of the court for it provides 
explicitly that upon the due petition of an interested party, 
‘¢if in the opinion of the court the reasons set forth in the 
said petition are sufficient in law, the writ shall be allowed 
to be issued * * *’’, (Emphasis supplied) 


Otherwise stated, the writ shall issue unless the petition 
is insufficient in law. The problem therefore is not one of 
convincing the court to exercise its discretion. It is rather 
that of finding a valid reason for refusing to allow the 
writ to be issued, a reason which must show the petition 
to be insufficient in law. Such is also the opinion of this 
Honorable Court. United States ex rel. Noel v. Carmody, 
80 App. D.C. 58, 148 F2d 684. The holding in that case 
was that the relator was a proper party to petition but 
that the court would not hold a voluntary public or com- 
munity service (ie. the Bar Association of the District 
of Columbia) to the same meticulous observation of 
charters and by-laws as required of corporations handling 
property or money. The court further stated that ‘‘had 
the case involved a stockholder with a financial interest 
in a corporation or had the election effected any property 
right of the relator, the facts stated in the petition would 
have required a hearing and a decision whether the election 
was valid.”? (Emphasis supplied) 


The discretion of the lower court is therefore limited by 
the statute and also by decision of this court to deter- 
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mining whether the petition is sufficient in law or not. 
No such determination was made, although in fact the 
petition is sufficient in law. 


As a matter of fact, the Attorney General and the 
District Attorney do not need leave of court to procure 
the issuance of a writ of quo warranto. They can require 
such a writ just as simply as they can invoke the arm of 
the court to issue a subpoena. Obviously, the basic reason 
for a petition by another party is because the action must 
be brought in the name of the United States (Title 16, 
Sec. 1601, 1602)—a form used by the Attorney General 
or District Attorney. 


Even should the court have broader discretion, never- 
theless the grounds for dismissal in this case are in- 
adequate and constitute error in addition to an abuse of 
discretion. 


The lower court commented as follows in denying the 


petition for leave to allow a writ in the nature of quo 
warranto to issue: 


“T think this whole thing ought to be disposed of in 
the other suit, that is, 3147-60, and the Court will deny 
your application for a writ in the nature of ouo 
warranto.”? (JA 37) 


A quo warranto action determines only the title to offices. 
Columbian Cat Fanciers, Inc. v. Koehne, et al., 68 App. 
D.C. 257, 96 F2d 529, 532. Even if successful, no damages 
are obtained beyond costs and it would be necessary to 
bring an additional action to recover damages as a result 
of the usurpation (Title 16, Sections 1608 and 1611). 
Furthermore, damages which may have been sustained by 
the corporation also form grounds for a suit (Title 16, 
Sec. 1611), but these are separate and apart from the quo 
warranto action, may not be decided in the quo warranto 
action and do not even involve the same parties. 
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In this instance, the relators in the quo warranto pro- 
ceeding are stockholders of the corporation as well as 
duly elected to the offices usurped. In the other pro- 
ceedings (CA 3147-60), the corporation is the plaintiff and 
the issues are the control of its properties and business. 
These suits involve separate issues and separate parties. 
They must both be tried, even if some of the incidental 
issues are the same. Columbian Cat Fanciers, Inc. v. 
Koehne, et al., 68 App. D.C. 257, 96 F2d 529, 582. 


Wuererors, it is prayed that this court will vacate the 
order of the court below (JA 38) denying the application 
for the writ in the nature of Quo Warranto and remand 
the cause with directions to the court below to proceed 
to issue the writ in the nature of Quo Warranto. 


Cari J. Barrer 
Cart J. Barrer, JR. 
Counsel for Appellants 


Petition of Relators 

Exhibits Annexed to Petition: 
A—Letter from Attorney General 
B—Letter from District Attorney 
C—Notice of shareholders meeting 
D--Certificate of mailing 
E—Proxies 
F—Minutes of Special shareholders meeting 
G—Bills of sale 


I—Minutes of annual meeting of Board 
J—Letter to Johnson and Burton 


Transcript of Hearing on Petition 
Order of Dismissal of Petition 


Supplement to Joint Appendix 


JOINT APPENDIX 


(Filed October 20, 1960) 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA 


Civil No. 3467-60 


Unirep Stares or AMERICA, on ReLaTion oF THERESA HB. 
Cuase, 1842 - 2nd St., N. W., Washington, D. C. and 
Nawniz V. Compron, 1800 8. Cleveland St., Arlington, 
Va., 

Relators, 
v. 


Exva Mas Burton, 4114 - 14th St., N. E., Washington, D. C., 
Respondent. 


Petition for Leave of Court to Apply for a Writ in the Nature of 
Quo Warranto 


Come Now, Teresa BE, Cuase and Nannie V. Compton 
and petition the Court for leave to apply for a Writ in THE 
Navure OF Quo Warranto to issue to Exva Maz Burton 
and show: 


1. The jurisdiction of this Court is invoked by virtue of 
Title 16, Chapter 16, Sections 1601 et seg. of the Code of 
the District of Columbia as amended. 


2. Relators, Theresa E. Chase and Nannie V. Comp- 
ton, are duly elected officers of One Forty Tourist, Inc., a 
corporation organized under the laws of the District of 
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Columbia on February 25, 1954 and its Certificate of Incor- 
poration of said corporation has not been dissolved or re- 
voked. 


3. Respondent Elva Mae Burton is a former officer of 
the corporation One Forry Tourist, Inc. and is usurping 
and refusing to yield the offices held by her up to the 
time your relators were elected. 


4. The Attorney General of the United States and the 
District Attorney have been asked to bring proceedings in 
the nature of Quo Warranto against Elva Mae Burton by 
your relators, pursuant to Title 16, Section 1602 of the 
Code of the District of Columbia, and they have concluded 
not to do so on the grounds that the operation involves no 
unusual public interest. See Exhibits A and B attached 
hereto. 


5. The relators have filed a cash bond with the Clerk of 
the Court conditioned for the payment of all costs incurred 
in this action and not recovered from and paid by the 
respondent. 


6. The grounds upon which your relators bring this pro- 
ceeding are: 


(a) One Forty Tourist, Inc. is a corporation organized 
under the laws of the District of Columbia on February 
25, 1954 under Title 29, Chapter 2, and its Certificate of 
Incorporation has not been dissolved or revoked. 


(b) The Certificate of Capital Stock Paid-in, stating the 
amount of capital fixed and paid in, signed and sworn to 
by the President and all three Trustees, was recorded in 
the office of the Recorder of Deeds of the District of Co- 
lumbia on February 26, 1954, which is within the time re- 
quired by Title 29, Section 29-212 of the Code of laws of 
the District of Columbia. 


(c) The aforesaid corporation, One Forty Tourist, Inc., 
has not availed of the privilege to be reincorporated or 
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incorporated under Chapter 9 Section 952 of Title 29 of 
the laws of the District of Columbia, effective December 5, 
1954, and maintaining its existence under Chapter 2. 


(d) The said corporation, One Forty Tourist, Inc., has 
its principal office and conducts its main business, and since 
1954 has been and is the sole tenant of 140 - 12th St., N. E., 
Washington, D. C. 


(e) On September 14, 1960, the officers of the said corpo- 
ration were: Joseph A. Chase, President; Elva Mae Bur- 
ton, Vice-President and Treasurer; and Theresa E. Chase, 
Secretary. 


(f) Joseph A. Chase was the duly elected President of 
the aforesaid corporation on September 14, 1960 but has 
been absent from the District of Columbia for the past two 
years. 


(g) Elva Mae Burton was the duly elected Vice-Presi- 
dent and Treasurer of the aforesaid corporation on Sep- 


tember 14, 1960 and has been in complete charge of the 
business and premises for the past two years as Vice- 
President and Treasurer. 


(h) Theresa E. Chase was the duly elected Secretary of 
the aforesaid corporation on September 14, 1960, but had 
not been on the premises of the corporation, that is, 
140 - 12th St., N. E., for more than two years. 


(i) The stockholders of the aforesaid corporation on 
September 14, 1960 were Joseph A. Chase, 334 shares, Elva 
Mae Burton, 333 shares, and Theresa E. Chase, 333 shares. 


(j) On September 14, 1960, Joseph A. Chase, as Presi- 
dent of the aforesaid corporation, signed a notice of a 
stockholders’ meeting to be held on September 17th at 
10:00 A.M., Eastern Daylight Time, at the corporation’s 
place of business, 140 - 12th St., N. E., Washington, D. C., 
which notice was mailed to all stockholders on September 
14, 1960. See Exhibits C and D attached hereto. 


4 


(k) On September 14, 1960, Joseph A. Chase, a stock- 
holder of record of three hundred and thirty-four (334) 
shares of stock of the aforesaid corporation, did execute 
proxies for said shares as follows: C. J. Batter, 100 shares; 
C. J. Batter, Jr., 100 shares; and Nannie V. Compton, 134 
shares, which proxies were filed with Theresa E. Chase, the 
Secretary of the aforesaid corporation on September 16, 
1960. See Exhibit E. 


(1) On Saturday, September 17th at one minute of ten 
A.M., E.D.T., Theresa E. Chase, stockholder, and C. J. 
Batter, C. J. Batter, Jr., and Nannie V. Compton passed 
through the iron gate to the front lawn of 140 - 12th St., 
N. E. and were met on the lawn by Henry Lincoln Johnson, 
Jr. and the group proceeded to the entrance door of the 
premises. C.J. Batter found the screen door locked, where- 
upon he rang the bell. An employee responded, said the 
place was closed, and refused the party admission. C. J. 
Batter insisted upon being admitted stating that a meet- 


ing was to be held but was refused admission, and Mr. 
Johnson warned the group several times not to try to force 
admission. Upon inquiry, he, Johnson, said he represented 
Elva Mae Burton, the place was closed, and the party 
would not be permitted to enter. 


Thereupon, a meeting was called to order at the door- 
way, a quorum found to be present, a temporary chairman 
elected, and the meeting recessed to meet again at 11 A.M. 
at 910 - 17th St., N. W. Mr. Johnson who heard the pro- 
ceedings was invited to join the recessed meeting with or 
without his client Elva Mae Burton at 910 - 17th St., N. W. 


The meeting at 910 - 17th St., N. W., attended by the 
same persons present at 140 - 12th St. N. E., excepting 
Mr. Johnson, proceeded to transact business, and Mrs. 
Lucia Davis, Miss Theresa E. Chase and Mrs. Nannie V. 
Compton were elected members of the Board of Trustees 
composed of three persons. A copy of the minutes of said 
meeting is attached hereto and marked Exhibit F. 
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(m) On September 27th, Theresa E. Chase executed a 
bill of sale of one share of capital stock of the aforesaid 
corporation to Lucia Davis to complete the sale of said 
one share of stock to said Lucia Davis made on Septem- 
ber 17, 1960 at 10 A.M., and to which the required Federal 
Transfer stamps were attached. See Exhibit G attached. 


On September 27th, Theresa E. Chase executed a bill 
of sale of one share of capital stock of the aforesaid cor- 
poration to Nannie V. Comrron to complete the sale of said 
one share of stock to said Nannie V. Compton made on 
September 17, 1960 at 10 A-M., and to which the required 
Federal Transfer stamps were attached. See Exhibit G 
attached. 


(n) At 11:55 A.M., E.D.T., the three members of the 
Board of Trustees of the aforesaid corporation met at 
910 - 17th St., N. W. as the Board of Trustees. A copy 
of the waiver of notice signed by each Trustee is attached 
hereto, marked Exhibit H. 


(0) The Board of Trustees at the aforesaid meeting 
elected Nannie V. Compton as Secretary of the corpora- 
tion; Theresa BE. Chase as Treasurer, Nannie V. Compton 
as Vice-President; and Theresa E. Chase as President. 


(p) Other business transacted at said meeting was the 
appointment of respondent Elva Mae Burton as Manager 
at the will of the President and prescribed her duties all 
to take effect at 10 A.M., September 19th. The Board made 
banking arrangements, appointed counsel, withdrew the 
right of anyone to withdraw corporate funds from any 
bank other than the newly appointed bank, and designated 
a place of future meetings. A copy of the minutes of 
said meeting is attached hereto and marked. Exhibit I. 


(q) On Saturday afternoon, September 17, 1960, a copy 
of the minutes of both the stockholders meeting and the 
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Trustees meeting was delivered by messenger addressed 
to: 


Henry Lincoln Johnson, 

Yee eis enssaeee 623 - 3rd St., N. W. 
Elva Mae Burton. 4114 - 14th St., N. E., and 
Elva Mae Burton.............. 140 - 12th St., N. E. 


together with a letter. A copy of the letter is attached 
hereto and marked Exhibit J. The minutes attached to 
said letter were Exhibits F and I above. 


(r) On September 19th, Theresa E. Chase appeared at 
140 - 12th St., N. E. with one of the corporation attorneys, 
Carl J. Batter, Jr., Henry Lincoln Johnson, Jr. was stand- 
ing in the doorway, holding the screen door ajar. Attorney 
Batter, Jr. announced his desire to be admitted with 
Theresa E. Chase and Mr. Johnson inquired whom did 
they represent and attorney Batter, Jr. responded One 
Forty Tourist, Inc. and the Treasurer thereof. Mr. John- 
son announced that acting on behalf of respondent Burton 
he refused entry. Whereupon attorney Batter, Jr. and 
Theresa E. Chase retired. 


(s) The aforesaid corporation, One Forty Tourist, Inc., 
thereupon filed a Complaint in this Court, Civil No. 3147-60 
for Conversion, an accounting and specific performance and 
as immediate relief for a temporary restraining order to 
be followed by a temporary injunction and a permanent 
injunction. 


(t) On September 23, 1960, the Honorable Judge F. 
Dickinson Letts issued a Rule to Show Cause for a Prelimi- 
nary Injunction returnable on September 28th at 10 A.M. 


(u) On September 28th after argument, the Honorable 
Judge Alexander Holtzoff denied the application for pre- 
liminary mandatory injunction on the grounds that the 
interlocutory relief requested would alter rather than pre- 
serve the status quo. 
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(v) The respondent Elva Mae Burton continues to retain 
possession of the premises and to execute the duties of 
Vice-President and Treasurer contrary to the acts of the 
Board of Trustees of the aforesaid corporation electing 
your petitioner-relators Theresa E. Chase, President and 
Treasurer, and Nannie V. Compton, Vice-President and 
Secretary at the meeting of September 17, 1960. 


(w) The respondent Elva Mae Burton continues to deny 
Theresa E. Chase, President and Treasurer, and Nannie V. 
Compton, Vice-President and Secretary, your petitioner- 
relators, access to the aforesaid corporation premises and 
continues to deny them the offices to which they have been 
elected. 


Wuaererorg, petitioner-relators pray the Court to have a 
writ in the nature of Quo Warranto issue in the name of 
the United States of America upon the relations of Theresa 
E. Chase and Nannie V. Compton against respondent Elva 
Mae Burton: 


1. To show cause why she holds the offices of Vice-Presi- 
dent and Treasurer of One Forty Tourist, Inc.; and 


2. To answer the averments of the petition; and there- 
after 


3. Order such proceedings as shall be prescribed by law; 
and 


4. If it shall be found that the said respondent has 
usurped, retained and unlawfully holds and exercises the 
offices of Vice-President and Treasurer; and 


5. That she holds possession of the premises 140 - 12th 
St., N. E., Washington, D. C. against the demands of the 
corporation One Forty Tourist, Inc. 


6. Then, that she should be ousted and expelled from 
the offices and premises aforesaid; and 
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7. That the petitioner-relators: be put in possession of 
their offices and the premises of One Forty Tourist, Inc. 
at 140 - 12th St., N. E., Washington, D. C.; and 


8. That the petitioner-relators recover their costs and 
the respondent be required to pay all costs; and 


9. That the.respondent: be ordered to deliver to your 
petitioner-relators all books, papers, monies, and all other 
things in her custody or control, the property of One Forty 
Tourist, Inc.; and 


10. That obedience to said judgment be enforced by..at- 
tachment if necessary. 
Teresa HE. CHAsE, 
Theresa E. Chase, 
Petitioner-Relator 
1842 - 2nd'St., N. W. 
Washington, D. C. 


Nawnie V. Compron, 
Nannie V. Compton, 
‘ Petitioner-Relator 
1800 S. Cleveland St. 
Arlington, Va. 


District or CoLuUMBIA, SS.: 


Teresa’ BE. Cuase'and Nannie V. Compron, being first 
duly sworn according to law, on oath depose and say: 


Tar they have read the foregoing petition and know 
the contents thereof; and 


Tar the matters and things therein set forth are true 
to-the best of their knowledge, information and belief ;.and 


Tuat.they are the petitioner-relators in the foregoing 
petition. 
Tueresa EK. CHASE 
Theresa B. Chase 
Nannie V. Compton 
Nannie V. Compton 
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Subscribed and sworn to before me this 20th day of 
October, 1960. 
Dorotuy B. WoonHeap 
Notary Public 
My Commission Expires Nov. 14, 1963 
[Nora SEAL] 
Cart J. Barrer 
Carl J. Batter 
Cart J. Barrer, JR. 
Carl J. Batter, Jr. 
JOHN JAMES BERNARD 
John James Bernard 
Attorneys for Petitioner-Relators 
910 - 17th St., N. W. 
Washington 6, D. C. 


Exhibit A 


Assistant ATTORNEY GENERAL 
Crvm Division 


DEPARTMENT OF JUSTICE, 
WASHINGTON 
October 10, 1960 
Carl J. Batter, Esquire 
Batter and Batter 
910 Seventeenth Street, N. W. 
Washington 6, D. C. 


Dear Mr. Batter: 


Your letter of October 3, 1960, to the Attorney General, 
which suggests the institution of guo warranto proceedings 
(Title 16, District of Columbia Code, Sec. 1601, et seq.) 
with respect to One Forty Tourist, Inc., has been referred 
to me. 


Insofar as we are advised, One Forty Tourist, Ine. is a 
District of Columbia corporation, organized under the 
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Business Corporation Law and its operation involves no 
unusual public interest. Therefore, institution of the quo 
warranto action by the Attorney General does not appear 
warranted. 


Sincerely, 


/s/ Georce Cocnran Dovus 
George Cochran Doub 
Assistant Attorney General 


Exhibit B 
UNITED STATES DEPARTMENT OF JUSTICE 
OFFICE OF THE UNITED STATES ATTORNEY 


WASHINGTON, D. C. 
ocToBER 10, 1960 


ADDRESS ALL MAIL TO: 
Unrrep States ATTORNEY 

Room 3156-C 

United States Court House Building 
3rd and Constitution Avenue, N. W. 


In Reply Please Refer to 
Initials and Number 
OG:JFD :hg 
Carl J. Batter, Esq. 
Batter and Batter 
910 17th Street, N. W. 
Washington 6, D. C. 


Re: One Forty Tourist, Inc. 


Dear Mr. Batter: 


This will acknowledge receipt of your letter of October 
3, 1960 requesting consideration of the institution of civil 
action under Title 16, Section 1601, D. C. Code. 
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So far as it appears from your letter, no matter of 
unusual public concern is here presented requiring the 
institution of suit directly by this office. 


Sincerely, 


/s/ Outver GascH 
Oliver Gasch 
United States Attorney 


Exhibit C 
140 TOURIST, INC. 


140 - 12th Street, N. E. 

Washington, D. C. 

September 14, 1960 
Dear Shareholder : 


Notice 


In accordance with the provisions of Section 4 of the 
By-laws of One-Forty Tourist, Inc., I, as President of said 
corporation, do hereby call a Special Meeting of the Share- 
holders to convene at 10:00 o’clock a.m., Eastern Daylight 
Time, on September 17, 1960, at the place of business of 
the corporation, 140 - 12th St., N. E., Washington, D. C. 


The object of the special meeting of shareholders hereby 
called is: 


1, To amend the By-laws of this corporation pursuant 
to Section 12 thereof by adding a new section 13 to read as 
follows: 


The term ‘‘director’’ or ‘‘trustee’’ in the singular or 
plural wherever they may appear in the Certificate of 
Incorporation and/or the By-laws of this corporation 
shall be synonymous and interchangeable and whenever 
used shall have the meaning of ‘‘director’’ or ‘‘direc- 
tors’’ as set forth in Title 29 Section 916 of the Dis- 
trict of Columbia Code as Amended. 
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2. To amend the third paragraph of Section 7 thereof 
which now reads: 


The vice-president shall perform such duties as may 
be assigned to him by the board of directors. In case 
of the death, disability or absence of the president, he 
shall perform and be vested with all the duties and 
powers of the president. 


by deleting the period (.) at the end thereof, inserting a 
comma (,) in lieu thereof, and adding the following: 


excepting that at any meeting of shareholders begin- 
ning with this meeting and from this moment on, the 
shareholders may in case of the death, disability or 
absence of the president, elect a Presiding Officer. 


3. To declare vacant, one at a time, the directorships or 
trusteeships now held by 


Joseph A. Chase 
Theresa E. Chase 
Elva Mae Burton 


and elect successors. 


4. Such other matters as may lawfully come before the 
meeting hereby called. 
/s/ JosepH A. CHASE 
Joseph A. Chase 
President 


Exhibit D 
CERTIFICATE OF MAILING 


I, Teresa Cuasz, Secretary of the corporation One 
Forty Tourist, Inc. do hereby certify that I did on Wed- 
nesday, September 14, 1960, before five o’clock in the even- 
ing, Eastern Daylight time, mail a notice of a Special share- 
holders Meeting of One Forty Tourist, Inc., postage pre- 
paid to the shareholders of said corporation set forth below. 
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The number of shares standing in said shareholder’s name 
appears in brackets after said shareholder’s name. 


Theresa E. Chase (333 shares) 
Elva M. Burton (333 shares) 
J. A: Chase (334 shares) 


The aforesaid shareholders are all the stockholders of the 
corporation. 


Teresa HK, CHaseE 
Theresa E. Chase 
Secretary 


Mailing Addresses: 
Theresa E. Chase 1842 - 2nd St., N. W. 
Washington, D. C. 
Elva Mae Burton 4114 - 14th St. N. E. 
Washington, D. C. 
Joseph A. Chase Lorton Reformatory 
Lorton, Va. 


Exhibit E 
PROXY 


Kwnow Ay Men sy Tess PRESENT: 

That the undersigned shareholder of One Forty Tourist, 
Inc., does hereby constitute and appoints Carl J. Batter 
his true and lawful proxy to vote one hundred (100) shares 
of the capital stock of One Forty Tourist, Inc., a corpora- 
tion duly created, organized, and existing under, and by 
virtue of, the laws of the District of Columbia, which the 
undersigned would be entitled to vote if personally present 
at the Special Meeting of the Shareholders of said Corpo- 
ration to be held at 140 - 12th Street, N. E., Washington, 
D. C., on September 17, 1960, or at any adjournment or 
adjournments thereof, upon any and all matters, questions, 
motions or resolutions that may come before the said spe- 
cial meeting, or any adjournment or adjournments thereof, 
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with full power of substitution or revocation; hereby ratify- 
ing and confirming all that the said proxy or any substi- 
tute may lawfully do, or cause to be done, by virtue hereof. 


JosepH A. CHASE 
Joseph A. Chase 
Witness: Georce Sanko 
Witness: Epw. J. KeicgHTtey 


PROXY 
Know Aut MEn sy THESE PRESENT: 


That the undersigned shareholder of One Forty Tourist, 
Inc., does hereby constitute and appoints Carl J. Batter, 
Jr. his true and lawful proxy to vote one hundred (100) 
shares of the capital stock of One Forty Tourist, Inc., a cor- 
poration duly created, organized, and existing under, and 
by virtue of, the laws of the District of Columbia, which 
the undersigned would be entitled to vote if personally 
present at the Special Meeting of the Shareholders of said 
Corporation to be held at 140 - 12th Street, N. E., Wash- 
ington, D. C., on September 17, 1960, or at any adjourn- 
ment or adjournments thereof, upon any and all matters, 
questions, motions or resolutions that may come before 
the said special meeting, or any adjournment or adjourn- 
ments thereof, with full power of substitution or revoca- 
tion; hereby ratifying and confirming all that the said 
proxy or any substitute may lawfully do, or cause to be 
done, by virtue hereof. 

JosepH A. CHASE 
Joseph A. Chase 
Witness: Grorce Sanxko 
Witness: Epw. J. KeigHTtey 


PROXY 
Kyow Auu Men sy THESE PRESENT: 


That the undersigned shareholder of One Forty Tourist, 
Inc., does hereby constitute and appoints Nannie V. Comp- 
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ton his true and lawful proxy to vote one hundred thirty- 
four (134) shares of the capital stock of One Forty Tour- 
ist, Inc., a corporation duly created, organized, and existing 
under, and by virtue of, the laws of the District of Colum- 
bia, which the undersigned would be entitled to vote if per- 
sonally present at the Special Meeting of the Shareholders 
of said Corporation to be held at 140 - 12th Street, N. E., 
Washington, D. C., on September 17, 1960, or at any ad- 
journment or adjournments thereof, upon any and all mat- 
ters, questions, motions or resolutions that may come be- 
fore the said special meeting, or any adjournment or 
adjournments thereof, with full power of substitution or 
revocation; hereby ratifying and confirming all that the 
said proxy or any substitute may lawfully do, or cause 
to be done, by virtue hereof. 

JosepH A. CHASE 

Joseph A. Chase 
Witness: Grorce Sanko 
Witness: Epw. J. KercHtiey 


Exhibit F 


140 Tourist, INc. 
SPECIAL SHAREHOLDERS MEETING 


Pursuant to Notice, by Joseph A. Chase, President, dated 
September 14, 1960, a signed copy of which is attached 
hereto and made a part hereof, there was an assembly 
of persons at 140 - 12th St., N. E., Washington, D. C., at 
10 A.M., September 17, 1960. 


©. J. Batter, Theresa E. Chase, C. J. Batter, Jr., and 
Nannie V. Compton approached the premises, entered the 
gate at 1 minute to 10 A.M., and on the lawn found Henry 
Lincoln Johnson, Jr. Esq., an attorney at law known to 
C. J. Batter awaiting them. After greeting Mr. Johnson, 
Mr. Batter proceeded to the entrance followed by the rest 
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of the above persons. The entrance was the basement 
entrance below the stairs and: stoop leading. to the upstairs 
entrance. The screen door was locked, whereupon Mr. 
Batter rang the bell and a young lady, believed to be a 
Miss Mildred Weems, responded. and stated the: place was 
closed. 


Mr. Batter said that made no difference—he wished to 
enter to attend a meeting to be held there and started to 
enter. Mr. Johnson warned Mr. Batter not to try to 
force his way in, and on inquiry, said he was attorney for 
Miss Burton. The warning not to try to enter was re- 
peated several times and the young lady denied the party 
admittance. 


Whereupon, Mr. Batter turned to the assembled persons 
and inquired whether they were there to attend a meeting. 
C. J. Batter, Theresa E. Chase, C. J. Batter, Jr., and 
Nannie V. Compton said they were present to attend the 
meeting. Mr. Johnson and the person believed to be Miss 


Weems stood mute. 


Whereupon Mr. Batter inquired which were stockholders 
and for how many shares. 


Miss Theresa E. Chase said she was a stockholder hold- 
ing 333 shares of stock. 


Miss Nannie V. Compton said she held a proxy from 
Joseph A. Chase for 134 shares of stock. 


C. J. Batter, Jr. said he held a proxy from Joseph A. 
Chase for 100 shares of stock. 


C. J. Batter said he held a proxy from Joseph A. Chase 
for 100 shares of stock. 


Whereupon C. J. Batter said he had possession of the 
proxies, that 1,000 shares had been issued and a majority 
thereof was a quorum, that 667 shares were present and 
that 667 shares constituted a quorum, and that being de- 
nied admission, the meeting should be called to order then 
and there and proceeded to do so. 
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Mr. Johnson and Miss Weems heard the ensuing pro- 
ceedings but stood mute. 


On motion of C. J. Batter, seconded by Miss Compton, 
Miss Theresa Chase was unanimously elected Secretary 
of the meeting. 


On motion of C. J. Batter, seconded by Miss Compton, 
C. J. Batter, Jr., was unanimously elected Chairman of the 
Shareholders meeting of One Forty Tourist, Inc., then in 
session. 


Mr. C. J. Batter, Jr. confirmed the presence of a quorum 
composed of 


Present in 
person Theresa EB. Chase.................. 333 shares 


Present by 
proxy Joseph A. Chase by 
proxy to C. J. Batter... 
proxy to C. J. Batter, 
Ds eet ree ce ese ae 100 
proxy to Nannie V. 
Compton 


Total in Person and by Proxy......._ 667 shares 
constituting a quorum. 


On motion of C. J. Batter, seconded by Miss Compton, 
it was unanimously 


Resoxvep that the meeting be recessed until eleven (11) 
A.M. as the existing assembly place beneath the stoop 
at the basement entrance was not a suitable place to 
conduct a meeting; and to reconvene at Suite 717 - 910 
17th Street, N. W., Washington, D. C., at that time. 


:As the assembly was dispersing, Mr. Johnson addressed 
the group, particularly Mr. Batter,.and inter-alia stated 
that, he was not questioning the right to hold a meeting nor 
was he conceding the right to hold one; that the notice was 
irregular and too short; that Miss Burton was out of town 
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and ill; that he was attorney for Miss Burton (this again 
on inquiry by Mr. Batter); and that he was not satisfied 
that the corporation was still in existence. 


Mr. Batter invited Mr. Johnson to attend the balance 
of the meeting on its reconvening at 11 A.M., and that he 
knew Miss Burton had received the notice on Thursday, 
that she had been on the premises of the corporation on 
Thursday and Friday. The assembly dispersed. 


Upon reassembling in Suite 717 at 910 - 17th St., N. W,, 
shortly before 11 A.M., Miss Chase and Mrs. Compton re- 
ported they had seen Mr. Johnson and Miss Burton, to- 
gether on the 400 block of K Street, N. W., walking from 
a parking lot. Mrs. Compton and Miss Chase saw Mr. 
Johnson and Miss Burton looking at them in a manner 
that indicated recognition. 


Under the foregoing circumstances and in order to give 
Miss Burton and Mr. Johnson full opportunity to attend, 
the meeting was reconvened at 11:20 A.M., and the fol- 
lowing proceedings ensued in the absence of Miss Burton 
and Mr. Johnson who did not appear. 


C. J. Batter tendered to Miss Theresa E. Chase as Sec- 
retary the following proxies 


C. J. Batter proxy for Joseph A. Chase 100 shares 
C. J. Batter, Jr. proxy for Joseph A 
Chase 
Nannie V. Compton proxy for Joseph A. 
Chase: . 134 shares 


and a quorum present of 667 shares. Miss Chase was pres- 
ent in person as a holder of 333 shares. 


The Chairman directed that the Secretary file with the 
Minutes a copy of the Notice of the Meeting and the Cer- 
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tificate of Mailing, also that the Secretary file the proxies 
in the archives of the corporation, 


On motion of C. J. Batter, seconded by Miss Theresa BE. 
Chase, it was unanimously 


Reso.vep that the term ‘‘director’’ or ‘‘trustee’’ in the 
singular or plural wherever they may appear in the 
Certificate of Incorporation and/or the By-Laws of 
this corporation shall be synonymous and interchange- 
able and whenever used shall have the meaning of 
‘“‘director”’ or ‘‘directors”’ as set forth in Title 29 Sec- 
tion 916 of the District of Columbia Code as Amended. 


On motion of Theresa E. Chase, the office of director of 
this corporation now held by Joseph A. Chase was declared 
vacant. 


Nannie V. Compton seconded the motion. 

On a vote, the motion was unanimously carried. 

On a motion by Theresa E. Chase, the election of Lucia 
Davis as a director of this corporation to fill the vacancy 
created by the resolution vacating the office of director 
heretofore held by Joseph A. Chase was moved. 

Nannie V. Compton seconded the nomination. 

On a vote, the motion was unanimously carried. 

The Chair declared Lucia Davis elected a director. 

On a motion by Nannie V. Compton, the office of director 
of this corporation now held by Theresa E. Chase was de- 
clared to be vacant. 

Carl J. Batter, seconded the motion. 

On a vote, the motion was unanimously carried. 

On a motion by Nannie V. Compton, the election of 
Theresa E. Chase as a director of this corporation to fill 
the vacancy created by the resolution vacating the office 
of director heretofore held by Theresa E. Chase was moved. 

Carl J. Batter seconded the nomination. 
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On a vote, the motion was unanimously carried. 

The Chair declared Theresa E. Chase elected a director. 

On a motion by Theresa E. Chase, the office of director 
of this corporation now held by Elva Mae Burton was de- 
clared to be vacant. 

Carl J. Batter seconded the motion. 

On a vote, the motion was unanimously carried. 

On a motion by Theresa E. Chase, the election of Nannie 
V. Compton as a director of this corporation to fill the 
vacancy created by the resolution vacating the office of 
director heretofore held by Elva Mae Burton was made. 

Carl J. Batter seconded the nomination. 

On a vote, the motion was unanimously carried. 

The Chair declared Nannie V. Compton elected a direc- 
tor. 

The Chair inquired whether there was any other busi- 
ness to come before the meeting and hearing none 

On Motion of C. J. Batter, seconded by Miss Compton, it 
was unanimously 


Resotvep that the shareholders meeting stand adjourned. 
The Chairman directed that the original copies of proxies 
be attached to these minutes. 


/3/ Teresa BE. Coase 
Secretary 


Exhibit G 
BILL OF SALE 
September 27, 1960 


I, Tueresa EH. Cuase, the holder of Stock Certificate No. 
100-03 in Ons Forry Tourist, Inc. for three hundred thirty- 
three shares of its capital stock, do hereby sell as of 10:00 
A.M.; September 17, 1960, to Lucta Davis one (1) share of 
said "stock: for one ($1) dollar and other valuable con- 
sideration and authorize the corporation to transfer to 
said Lucta Davis out of the enclosed certificate No. 100-03 
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for three hundred and thirty-three shares, one share of 
capital stock. 
/8/ Teresa BE. CHAsE 
Theresa E. Chase 
Wirness /s/ Dororny B. WoopHEap 


BILL OF SALE 
September 27, 1960 


I, Tueresa E. Case, the holder of Stock Certificate No. 
100-03 in One Forty Tourist, Inc. for three hundred thirty- 
three shares of its capital stock, do hereby sell as of 10:00 
A.M., September 17, 1960, to Nannie V. Compron one (1) 
share of said stock for one ($1) dollar and other valuable 
consideration and authorize the corporation to transfer to 
said Nannie V. Compron out of the enclosed certificate No. 
100-03 for three hundred and thirty-three shares, one share 
of capital stock. 

/s/ Teresa E. Coase 
Theresa E. Chase 


Wirness /s/ Dororuy B. WoopHEap 


Exhibit H 
WAIVER OF NOTICE 


We, the undersigned trustees and/or directors of One 
Forty Tourist, Inc., elected as such at the Special Meeting 
of Shareholders held this day at the premises 140 - 12th 
St., N. E., Washington, D. C., pursuant to Article VIII, 
do hereby meet at 140 - 12th St., N. E., Washington, D. C., 
and constitute this meeting as the annual meeting of the 
board of trustees; and 


Notwithstanding any conflict, if any there be, between 
Article VIII of the Certificate of Incorporation and Sec- 
tion 5 of the By-Laws, we expressly 
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Warve notice of any kind or description, Regular or 
Special, for the holding of this meeting. 


/3/ Tweresa BE. Cuase 
Theresa E. Chase 


/8/ Nannte V. Compton 
Nannie V. Compton 


/s/ Lucia Davis 
Lucia Davis 


Exhibit I 
ANNUAL MEETING OF BOARD OF TRUSTEES 


At 11:55 A.M., Eastern Daylight Time, September 17, 
1960, the Board of Trustees of One Forty Tourist, Inc. 
Meeting was called to order by the Secretary of the corpo- 
ration and stockholders meeting, Miss Theresa E. Chase. 


Present: Theresa E. Chase 
Nannie V. Compton 
Lucia Davis 
Trustees and 


C. J. Batter and C. J. Batter, Jr., by invitation of the Sec- 
retary, Miss Chase. 


Miss Chase announced that the stockholders meeting just 
concluded had elected the following Trustees: 


Theresa E. Chase 
Nannie V. Compton 
Lucia Davis 


C. J. Batter suggested that Miss Chase be elected as 
presiding officer and on motion of Miss Compton, seconded 
by Miss Davis, Miss Chase was elected to preside at this 
meeting. 
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Miss Chase announced that nominations for officers of 
the corporation were in order and ruled that the office of 
Secretary would first be acted on. 


On motion of Miss Compton, seconded by Miss Davis, it 
was unanimously 


Resotvep that the office of Secretary of this corporation 
be and hereby is declared vacant. 


On Motion of Miss Davis, seconded by Miss Compton, it 
was unanimously 


Resotvep that Nannie V. Compton be and hereby is 
elected Secretary of this corporation, to hold office until 
a successor is elected. 


Miss Chase invited Mrs. Compton to act as Secretary of 
the meeting and Mrs. Compton requested Miss Chase to 
remain as Secretary of the meeting. 


On motion of Mrs. Compton, seconded by Miss Davis, it 
was unanimously 


Resotvep that the office of Treasurer of this corpora- 
tion be and hereby is declared vacant. 


On motion of Mrs. Compton, seconded by Miss Davis, it 
was unanimously 
Resotvep that Theresa E. Chase be and hereby is 


elected Treasurer of this corporation to hold office un- 
til a successor is elected. 


On motion of Mrs. Compton, seconded by Miss Davis, it 
was unanimously 


ReEsoLvep that the office of Vice-President of this cor- 
poration be and hereby is declared vacant. 


On motion of Miss Davis, seconded by Miss Chase, it was 
unanimously 
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Resotvep that Nannie V. Comption be and hereby is 
elected Vice-President of this corporation to hold office 
until a successor is elected. 


On motion of Mrs. Compton, seconded by Miss Davis, it 
was unanimously 


Resouven that the office of President of this corpora- 
tion be and hereby is declared vacant. 


On motion of Mrs. Compton, seconded by Miss Davis, it 
was unanimously 


Resotvep that Theresa E. Chase be and hereby is 
elected President of this corporation to hold office until 
a successor is elected. 


Miss Chase announced that she would take over as Treas- 
urer at 10 A.M., E.D.T., on Monday, September 19th, and 


On motion of Mrs. Compton, seconded by Miss Davis, it 
was unanimously 


Resotvep that Elva Mae Burton, until this meeting an 
officer and director of this corporation, is hereby ap- 
pointed Manager of the Corporation, to serve at the 
will of the President; and her duties shall be: 


1. The general supervision of employees other than 
officers and cashier. 


2. Supervise and control the housekeeping and operate 
the laundry and preparing and maintaining such 
accounting records as the Treasurer’s office may 
direct. 


. The compensation of the said Manager while so 
employed shall continue at the rate of five hundred 
($500.) per month, based on a forty (40) hour week; 
or one hundred and fifteen ($115.39) dollars and 
thirty-nine cents per week; or two dollars ($2.88) 
and eighty-eight cents per hour; however, 


. Such employee is directed under no circumstances 
to work more than forty (40) hours per week and 
shall daily report to the Cashier the hours worked 


25 


and whenever during any week the time devoted to 
work on the premises of the corporation is less than 
forty (40) hours, the pay shall be reduced to an 
hourly basis for such week in accordance with the 
the formula above. 


5. That the foregoing arrangement is to take effect 
on Monday, September 19th at 10 A.M., E.D.T., 
when Miss Chase will assume the office of Treasurer 
and in the meantime, both Miss Burton and her 
Attorney, Mr. Johnson, having notice thereof, Miss 
Burton will accumulate and have ready for delivery 
to Miss Chase as Treasurer all undeposited receipts 
of the corporation, particularly those received since 
the close of banks on Friday, the 16th of Septem- 
ber, and any other undeposited funds in her cus- 
tody. 


Miss Chase, the Treasurer, suggested that the Board 
make banking arrangements, and on motion of Mrs. Comp- 
ton, seconded by Miss Davis, it was unanimously 


Resotvep that the American Security and Trust Com- 
pany of Washington, D. C., a depositary for the funds 
of this corporation, is hereby authorized and directed 
to pay checks and other orders for the payment of 
money drawn in the name of this corporation when 
signed by any two of the following officers: President, 
Vice-President, Treasurer, Secretary. This resolu- 
tion to be in full force until further notice in writing 
to said American Security and Trust Company, and 
the said Trust Company shall not be required, in any 
case, to make inquiry respecting the application of any 
instrument executed by virtue of this resolution or of 
any proceeds therefrom, nor be under any obligation to 
see to the application of such instrument or proceeds. 


On motion of Mrs. Compton, seconded by Miss Chase, it 
was unanimously 


Resotvep that the firm of Batter & Barrer are hereby 
appointed Counsel for the corporation as follows: 


1. To act as General Counsel for the corporation and 
its officers and employees in their corporate duties. 
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2. To act in the place and stead of any counsel here- 
tofore acting for the corporation in any Federal or 
District matter. 


. To bring suit against Elva Mae Burton for an ac- 
counting of the affairs of the corporation from the 
date they were left in her charge, that is, November 
4, 1958 to date, including imposing such construc- 
tive trusts as may be necessary, actions to quiet 
title, impounding property, and such other remedies 
as may be available. This becomes necessary due 
to her failure to account, failure to file federal re- 
ports, failure to pay rent for the month of Septem- 
ber, 1960, and possibly other reasons not at this 
moment available to the Board; and 


A. The officers of the corporation are hereby au- 
thorized to sign or do any acts necessary to ac- 
complish the foregoing. 


B. Any counsel other than Batter & Batter are 
hereby discharged from any further duties and 
directed to turn over to Batter & Batter any and 
all records, files, documents, etc. of the corpora- 
tion. 


On motion of Miss Chase, seconded by Mrs. Compton, it 
was unanimously 


Resotvep that all signatures now existing with any 
bank or agency whereby any person however named 
might draw funds of the corporation are hereby re- 
voked and this constitutes notice to all past officers 
not to from this moment on sign any checks or other 
documents against the funds of this corporation on 
deposit anywhere whether in the corporate name or 
otherwise; and 

Be Ir Furruer Resotvep that the Treasurer make in- 
quiry of the past officers and ascertain where, if any- 
where, funds of the corporation are on deposit. 


On motion of Mrs. Compton, seconded by Miss Davis, it 
was unanimously 

Resotvep that the Board of Trustees may meet regu- 

larly or specially at 910 - 17th St., N. W., Suite 717, 


or any other place the President may select in addition 
to 140 - 12th St. N. E. 
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There being no further business to come before the meet- 
ing, on motion of Miss Compton, seconded by Miss Davis, 
it was unanimously 


Resowvep that this meeting is hereby adjourned. 


/s/ Teresa EK. Case 
Secretary 


Exhibit J 
MEtropolitan 8-2325 
Caru J. Batrer 
Cary J. Barrer, Jr. 
Wier N. BaveomMan 
JoHN James BERNARD 


LAW OFFICES OF 
BATTER AND BATTER 
ATTORNEY AT LAW 
910 SEVENTEENTH STREET, N. W. 
WASHINGTON 6, D. c. 


September 17, 1960 


Henry Lincoln Johnson, Jr., Esq. 
623 - 3rd St., N. W. 
Washington, D. C. 
and 
Miss Elva Mae Burton 
4114 - 14th St., N. E. 
Washington, D. C. 
and 
¢/o 140 Tourist, Inc. 
140 - 12th St., N. E. 
Washington, D. C. 


Dear Sir and Madam: 


Attached hereto you will find a copy of the Minutes of 
the Shareholders Meeting of One Forty Tourist, Inc., and a 
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copy of the Minutes of the Board of Trustees that fol- 
lowed it. 

Miss Burton has been removed as an officer and director 
and is retained as manager at the will of the President. 

I have in my possession evidence of a practice of issuing 
unnumbered registration cards and deleting the funds so 
represented from the daily receipts. Of course, it is my 
desire to give Miss Burton an opportunity to explain this 
practice before I act upon it, and if Mr. Johnson wishes to 
confer with me about this, I shall be glad to do so after the 
new Treasurer assures me the daily tapes have been turned 
over to her as well as all other books and records. 

Miss Chase will present herself at 140 - 12th St., N. E. 
at 10 A.M., Monday the 19th of September, ready to take 
over the funds and Treasurer duties. 


Very truly yours, 


/s/ ©. J. Batrer 
Cart J. BAtrer 


” * 


CJB:w 


ERM-w-l1 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 3467-60 
Unirep Srates or America on Relation of Tueresa E. 
Cuase, et al., 
Relators, 
vs. 
Exva Mas Burton, 
Respondent. 
Washington, D. C. 
Friday, October 28, 1960 


The above-entitled case came on for hearing on motion 
at 11 o’clock a.m. on Friday, October 28, 1960, in the United 
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States District Court for the District of Columbia, in the 
Courthouse, at Washington, D. C. 


Berore: HonoraBte Grorce L. Hart, Jr., Judge of the 
United States District Court for the District of Columbia. 


APPEARANCES : 


Cart J. Barrer, Esquire, and Cart J. Barrer, JR., on 
behalf of the petitioners; 


Henry L. Jonnson, Esquire, on behalf of the respondent. 


PROCEEDINGS 


The Deputy Clerk: United States of America on relation 
of Theresa E. Chase and Nannie V. Compton, vs. Burton. 

The Court: What is this other suit mentioned in this 
opposition? 

Mr. Batter: It was a suit for conversion and specific 
performance and for a temporary injunction, but Judge 
Holtzoff ruled that to grant an injunction would be chang- 
ing the status rather than maintaining the status quo. 

The Court: Oh, that is the one that is referred to? 

Mr. Batter: Yes, sir. It is not a suit by the same peti- 
tioners, 

The Court: All right. 

Mr. Batter: Now, if our Honor please, we ask the Court 
for a writ of quo warranto by Nannie V. Compton and 
Theresa Chase, as relators, and they at a regular meet- 
ing of stockholders were elected officers and directors. 

The Court: I have read your file. 

Mr. Batter: Thank you. 

The United States and the District Attorney have con- 
cluded not to bring the action since there is no public in- 
terest. Therefore it leaves us in the position to apply to 
the Court for permission to bring it. We do so. 

Since you have read the file, I believe there is very little 
to say until we find out just what it is that the opposition 
is saying. 
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The Court: All right, I will hear from Mr. Johnson. 

Let us all realize that this is not a hearing on a writ; 
this is a request for a writ. 

Mr. Batter: That is true, Your Honor. 

The Court: All right, go ahead. 

Mr. Johnson: May it please Your Honor, with regard 
to the application for a writ of quo warranto, there are 
three obligations on the part of the applicants or relator. 
They were outlined in the case of, first, in the case of New- 
man vs. Purcell in which the quo warranto statute was 
first interpreted. It was a case in which the Supreme Court 
of the United States reversed the Court of Appeals of the 
District of Columbia with reference to what has to be 
shown in applications for a writ. 

In that particular case, there was a legal position taken 
that the application, the writ itself, did not show on its 
face that it was a justiciable controversy available to rela- 
tors, and for the use of the writ of quo warranto. 

In those things, there are two, as I said, three, but there 
are only two requisites other than citizenship and juris- 
diction. One is that they show a legal right, if everything 
that they say in their complaint is true; and second, the 
second thing is that it is within the discretion of the Court 
whether the writ should be in all the circumstances issued. 

Now, in that connection there was a similar case deter- 
mined by the Court of Appeals, the Columbian Cat Fan- 
ciers vs. Koehne, which is in 96 F, 2d, page 529, in which 
a bill for injunction, as was in 3147, was filed, alleging the 
same type of things that were alleged in 3147, which is 
the other suit, in which I refer to in the opposition. 

Its discretion is similar in this regard, as you will find 
in a perusal of 3147, the same complaint, and as to that 
proceeding, or complaint, the Court of Appeals found that 
this proceeding, they were considering it in the Columbian 
Cat Fanciers. It says: The case made unnecessarily dif- 
ficult by the omission of counsel for the parties to observe 
the rules of pleading. It is prolix and verbose, but it con- 
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tains substantially an application for the same relief that 
is obtained here. 

But with one exception, there are limitations as to what 
relief you can get in the quo warranto. You cannot get the 
recovery of the possession of real estate. You cannot get 
the recovery of the possession of money they were claiming 
in this thing. 

They only can complain about the usurpation of an of- 
fice. 

Now, there is not a single allegation here that this de- 
fendant has usurped an office. Now, he may have usurped 
a function that may belong to the office if they were en- 
titled to it. 

Now, they claim that this is a business. This is a busi- 
ness conducted by the defendant. It is a rooming house 
business, and it has been established in 3147 that this 
rooming house business is being conducted by the defend- 
ant, having obtained from the District of Columbia a license 
so to do, individually, and an occupancy permit for the 
purpose of occupying the premises and the conduct of that 
business. 

The Court: That is not before the Court at this time. 

Mr. Johnson: Well, that is the relief that they complain 
about. 

The Court: I mean, where can I find in this record a 
statement that this is a rooming house operated individu- 
ally by this respondent? 

Mr. Johnson: Well, I am merely calling this to Your 
Honor’s attention. In this particular case, the Columbian 
Cat Fanciers case, No. 1, there was the same situation. 
They brought out that they were trying in this case—the 
objection to the cats, and they were trying by the corpo- 
rate suits to determine a matter that was properly the 
function of quo warranto. 

And the Court of Appeals said: Why, certainly, you 
can do better in an equity suit, and I say they have done 
it in 3147, the same identical issues, the same identical 


32 


allegations, and the same identical relief, almost word for 
word, as it is in this case. 

Now, we have a little different situation than before. I 
don’t suppose that a defendant is to litigate on several 
fronts and have a choice of individuals. There is already 
before the Court a valid suit coming well within the pur- 
view of the Cat Fanciers case in which all those issues 
are being litigated at the present time. 

In that particular suit, they are trying to attack that 
this defendant has a license for this business. He is op- 
erating it under a license and in addition to that, he has 
an occupancy permit. 

Now, they claim the produce of this business they are 
entitled to as a matter of law. They make no allegations 
—of course, I imagine Your Honor will take judicial notice 
of the fact that the statutes of the District of Columbia 
provide that before you conduct this business you have 
to have a license to do it. You have to have an occupancy 
permit to do it. 

Nowhere in this, although they ask for that relief, do 
they say that they have a license or an occupancy permit 
or any authority to do this business in the District of 
Columbia. 

Now, there has to be some basis for the relief asked. 
They cannot come in and say: We are a corporation au- 
thorized to do a certain business, and this defendant is 
doing that business, and therefore we are entitled to it. 

The Court: Who owns the premises at 140 Twelfth 
Street? 

Mr. Johnson: Well, now, that is not a matter of rec- 
ord, but I will tell our Honor under the circumstances. 
Mr. Batter, the plaintiff’s attorney, owns it. 

Now, he got it by a deed recently obtained and this 
thing is a complaint that he is not getting any rent al- 
legedly because nobody wants to recognize his deed. So, 
in other words, this is not a situation in which these plain- 
tiffs, who are—one of them is on probation for a criminal 
offense, and the other is a criminal; the two relators are. 
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And there is an affidavit in here that they are criminals. 
I think Mr. Batter represented one of them in a criminal 
proceeding in Alexandria, and she is his client and is on 
probation at the present time. 

Now, under the rules of the District they could not op- 
erate this type of business. It is absolutely impossible. 
They could not get a license if they tried. 

In addition to that, if Your Honor please, there is another 
thing: Then he proposes in his own office and his own 
direction to dilly-dally with stock, shares of stock, that 
were in my client’s possession. 

He once represented Mrs. Burton, and having repre- 
sented her he had her turn over all her papers, and in the 
papers were these papers that were stock certificates in 
this uncompleted organization of a corporation. Since they 
were turned over by his client, and then he refused to send 
them back because he wants to exact a $3500 fee from 
her. He wants to separate the stock and then have a 
meeting. 

Now, without regard to that, in addition to that, on the 
face of this—— 

The Court: Is that suit 3147-60 down there? 

Mr. Johnson: Yes, sir. 

The Court: Let me see it. I will take a recess and read it. 

Mr. Batter: I direct the Court’s attention to the fact 
that the defendant has filed no answer, and there is a 
motion now for default judgment. 

The Court: Well, I will take a look at this. As soon as 
I have finished, I will be back. 


(Thereupon a short recess was had.) 


The Court: Gentlemen, this is really a fight about these 
premises 140 Twelfth Street, isn’t it? 

Mr. Johnson: Yes, sir. 

Mr. Batter: It is more than that, Your Honor. 

The Court: Judge Holtzoff, by the way, has made a 
finding of fact that it belongs to the relators, or the de- 
fendants, here. 
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Mr. Batter: Judge Holtzoff made a finding of what? 

The Court: That these premises belong to the defendants. 

Mr. Batter: He has made an erroneous finding. The 
premises belong to me. There is no dispute about that. 

The Court: Judge Holtzoff disputes it. 

Mr. Batter: I think that there is going to be a motion 
filed to correct that, Your Honor. 

But in any event the point is just this, that these new 
officers are entitled to their office. If the premises belong, 
140, if they belong to the defendants that is still a matter 
to be established, but the point is that their obligations 
as officers of these corporations are continuous ones, and 
that 140, Inc. is now in possession of the premises, except 
insofar as the defendant is usurping that privilege. 

The Court: Well, it would appear from what I can see 
in these two files, and this Court will take judicial notice 
of 3147-60. 

Mr. Batter: Surely. 

The Court: That the premises—in the first place, Judge 
Holtzoff has held that they are owned by Elva Mae Bur- 
ton, and it is alleged in that one that she is the one who 
is operating the rooming house there, not the corporation. 

Mr. Batter: Your Honor, in this same file, if you look 
at Mr. Mortimer Smith’s affidavit, you will find out that 
it is the corporation has been operating it, and it is the 
corporation that has been filing the tax returns, and the 
Social Security returns, 

And I have here an affidavit, Your Honor, that shows 
that the insurance policy on the employees presently op- 
erating that property is the corporation. 

The Deputy Clerk: Is this to be filed in the case? 

The Court: In whose name is the license? 

Mr. Batter: The license is in Mrs. Burton’s name. We 
claim it is in her name as agent. We have a series of cor- 
respondence with the Bureau of Licenses that she now, 
only within the past few months, is claiming it as her own, 
and the license expires on Sunday. No rent has been paid. 

We have this remarkable document of counsel for Mrs. 
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Burton, to which, on my inquiry, I have never received an 
answer, as to whether he had any right to sign that check. 

The Court: Where was this filed? 

Mr. Batter: That is not filed. 

The Court: Is this your personal file? 

Mr. Batter: That is the check I received for the rent 
and rejected. Mr. Perry died in 1949. 

You will find, if you turn over the next page, my letter 
to Mr. Johnson seeking information, and not receiving it. 

We want possession of the premises and the business, 
Your Honor. That is what we are after, whether we con- 
duct a rooming house or not. 

The Court: Let us leave the premises aside for a mo- 
ment. 

Mr. Batter: Certainly. 

The Court: Is your client actually acting as Secretary- 
Treasurer of this at the present time? 

Mr. Johnson: No, sir. 

The Court: Is not acting as treasurer? 

Mr. Johnson: No, sir. 

The Court: Do you have the books and records of the cor- 
poration? 

Mr. Johnson: They are Mr. Batter’s. He has them, all 
the purported books and records. There are no books and 
records of the corporation. This is an individual business. 

The Court: There must be a stock book. 

Mr. Johnson: This is what happened, Your Honor. This 
originally started out in this fashion: This girl Elva got 
a license there for a rooming house business, and an occu- 
pancy permit for a rooming house business. Thereafter 
Joseph Chase told her that it would be better to incorpo- 
rate the business, that in incorporating the business he 
would put into the business as his contribution, title to 
the premises 140 Twelfth Street. 

He never did that because he had a tax lien put on him, 
and in the meantime he could not transfer it to the corpo- 
ration. 
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Mr. Batter is handling his tax affairs. So there never 
was any consideration put in by Joseph Chase for the 
corporate stock. 

In the meantime, since the stock had been drawn up, 
Mrs. Burton kept it in her own possession. When they 
had a tax difficulty, Mr. Batter assumed to work with them 
and told Joseph Chase and Elva Marie Chase and re- 
quired Mrs. Burton to give him the stock. 

She turned over, as usually the client would, these shares 
of stock to Mr. Batter, all of them. They had never been 
issued to the individual. They only had been in Mrs. Bur- 
ton’s possession. 

After he gets them then he refuses to turn them back 
because he says she owes him a $3500 fee. 

The next thing that happens, he sells one share to some- 
body and has her act as an officer. He sells another share 
to someone else to act as an officer, and he acquires a proxy 
for some of them himself, and his son acquires a proxy for 
the rest of them, and they hold an alleged meeting by 
which they are going to alter the by-laws and the con- 
stitution and the charter of this corporation, on three days 
notice. 

Now, the statutes in the District of Columbia hold and 
are pretty plain, and if we concede that there is a corpo- 
ration, which I don’t, under Title 29, Section 231, 238, if 
they go to amend a charter of the corporation they have to 
amend it by giving a three-weeks notice in a newspaper. 
They give a three days notice. They file in this cause 
the minutes of the meeting, a notice that they are going 
to change the corporate charter. 

They don’t give the statutory notice. They have a 
meeting in Mr. Batter’s office in which all this is arranged. 

Now, under those circumstances, where all of that is a 
matter of issue or will be a matter of issue in 3147, I see 
no occasion to battle about what is asserted doesn’t exist. 

This corporation doesn’t have any licence; they don’t 
have any occupancy permit; they could not conduct a 
rooming house business if Your Honor said they could. 
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They would be arrested immediately. Under the rules and 
regulations of the District of Columbia no criminal can 
run it. They are, the two individual relators, are criminals. 
There is no denying that. 

Mr. Batter: Yes, there is. 

Mr. Johnson: With regard to that—— 

The Court: Do you have anything further to say? 

Mr. Batter: Yes, I have. In the first place, the meeting 
was not illegal. We are not trying to amend any charter. 
We are not trying to change any by-laws. We are simply 
electing new directors and new officers. 

And I draw your attention, Your Honor, to the fact 
that the corporation is in existence, and the defendant is 
one of the incorporators, and that the defendant is one 
who signed the affidavit of capital stock, and as such she 
is estopped from denying the existence of the corporation. 

There is an official certificate from the Bureau of Corpo- 
rations and the defendant is named on there as an incor- 
porator, and the stock being fully paid in, on the smaller 
sheet at the bottom. 

She is just estopped from denying the corporation, and 
the truth of the matter is that she is still operating as a 
corporation. The insurance policy is in the name of the 
corporation, and everything else is in the name of the 
corporation. The tax returns are being made in the name 
of the corporation, and so are the Social Security returns 
for all the employees, each quarter, and those are all mat- 
ters of evidence, Your Honor, that are to be disposed of 
perhaps in the other suit, but they have nothing to do 
with the quo warranto, which is that the present officers 
be permitted to take their offices. 

The Court: I think this whole thing ought to be disposed 
of in the other suit, that is, 3147-60, and the Court will 
deny your application for a writ in the nature of quo 
warranto. 

Will you present an order, please? 

Mr. Johnson: I will. 


38 


Mr. Batter: You understand that there has been no an- 
swer filed in the other suit? 

The Court: Well, that other suit is not before me at the 
present time, as far as deciding the motion, and there are 
two motions in the other suit, a motion to dismiss, and 
there is a motion for judgment, I believe, and that will 
come in due time. That is not before me now. 

(Thereupon the instant hearing was concluded.) 


* * * * * * * 
Filed October 31, 1960 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA 


Civil Action #3467-60 


Unitep States or America, et al., 
Plaintiffs, 
vs. 


Eva Mas Burron, 
Defendant. 
Order of Dismissal 
Upon consideration of the petition and application of the 
plaintiffs for a Writ of Quo Warranto, the opposition of 
the defendant, and argument of counsel thereon it is this 
31 day of October, 1960. 


Orverep: That the petition and application of plaintiffs 
for a Writ of Quo Warranto be and the same is hereby 
denied. 


By the Court: 


Judge 
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{Suretement ro Joint Appenprx, printed on request of 
Appellee: 


Order denying preliminary injunction in One Forty Tour- 
ist, Inc. v. Burton, et al., Civil case No. 3147-60, United 
States District Court for the District of Columbia. ] 


Filed 3 October 1960 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 3147-60 


One Forty Tourist, Inc., 
Plaintiff, 
v. 


Exva Mas Burton, et al., 
Defendants. 


This cause came on to be heard upon the application of 
the plaintiff for a preliminary mandatory injunction, and 


upon consideration of the plaintiff’s complaint and motion 
the opposition of the defendants, including their affidavits, 
and argument of counsel thereon, the Court makes the fol- 
lowing 


Findings of Fact 


1. Plaintiff was incorporated in the District of Columbia 
on February 25, 1954. 


2. Prior to February 25, 1954, defendant Burton indi- 
vidually secured an occupancy permit and license from the 
District of Columbia to operate a rooming house at 140 
12th Street, N. W., since then has been and still is at present 
occupying said premises under said permit and license. 
Plaintiff claims the right to posession of said premises. 


3. No irreparable damage would be sustained by a de- 
nial of the motion for a preliminary injunction, which in 
effect asks for mandatory relief. 


40 


4. The grant of the interlocutory relief requested would 
alter rather than preserve the status quo with reference to 
the subject matter of this litigation. 


Ix Consmeration Wuereor, the Court makes the fol- 
lowing: 


Conciusion oF Law 


1, Plaintiff has not made a showing authorizing the 
grant of interlocutory mandatory relief. 


/s/ Hoxtzorr, 
Judge. 
October 13, 1961 


* * * 


BRIEF FOR APPELLEE 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16.090 


UNITED STATES OF AMERICA 
On Relation Of 
THERESA E. CHASE 
and 
NANNIE V. COMPTON, 


Appellants, 


ELVA MAE BURTON, 
Appellee. 


HENRY LINCOLN JOHNSON, JR. 


626 Third Street. N.W. 
Washington 1, D. C. 


Counsel for Appellee 


Washington, D, C. ROBERT I. THIEL EX 3-0625 


COUNTER-STATEMENT OF QUESTIONS 


The question presented is whether a writ of quo 


warranto issues as a matter of right or whether the 


District Court in its discretion may deny an applica- 


tion where it appears that the action is inapt and that 
another action concurrently pending affords more ap- 


propriate relief. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT 


CONCLUSION 
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Dickinson v. Petroleum Corversion Co., 
338 U.S. 507, 94 L. Ed. 299 


Gray v. Evening Star Newspaper Company, 
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Hecht Co. v. Bowles. 321 U.S, 321, 329, 
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Section 29-204 
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United States Code, Title 28, Section 1291 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,090 


UNITED STATES OF AMERICA 
On Relation Of 
THERESA E. CHASE 
and 
NANNIE V, COMPTON, 


Appellants, 


ELVA MAE BURTON, 
Appellee. 


Appeal from an Order of the Discriet Court for the Diswiet of 
Columbia Denying Lezve to Apply for ie Issuance of 2 
f 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 


Appellee takes the position that this Court is without jurisdiction 
to review the order complained of for the reason that the said order is 
not final within the meaning of Section 1291 of Title 28, United States 
Code. Accordingly, a motion te dismiss this appeal on that ground, 
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supported by a memorandum of points and authorities, has already been 
filed in this Court. Appellee's brief on the merits is presented in case 
the question of appellate jurisdiction is resolved against the appellee. 


STATEMENT OF THE CASE 


Action by Theresa Chase and Nannie V. Compton, seeking a writ 
of quo warranto, thereby to try title to offices in One Forty Tourist, Inc., 
a corporation organized under the laws of Washington, D.C. (JA 7). 
Appellants claim the right to exercise certain offices in said corporation 
by virtue of “elections” (JA 19, 20, 23, 24) held on September 17, 1960 
after a "notice" of three days. (JA 11, 15) 


The same petition seeks, inter alia, possession of certain real 
estate and relief in the nature of replevin. (JA 8) In argument before 
the Court it was admitted that the critical fight is for control of certain 


premises (JA 33) in which premises attorney for appellants (petitioners) 


has an interest that does not appear of record. (JA 32) It is also ad- 
mitted that the realtors and their attorney seek possession of said 
premises and business whether they conduct a rooming house or not. 
(JA 35) 


The Court below was asked to separate the colorable claims to 
corporate offices from the transactions out of which they arose, and 
_ to dignify the AD HOC assertion of right and power (JA 37) made on 
behalf of the realtors with its decree as a matter of right. (Appellants' 
Brief, p. 5) The Court below determined that a more appropriate pro- 
ceeding was already in progress in case No. CA 3147-60, and accordingly 
denied the application of these realtors. (JA 37) The decision below 
did not purport to diminish in any way the exercise of such rights as 
must subsequently be tested in CA 3147-60 (JA 38), and therefore did 
not aggrieve these appellants in advance of the conclusion of said other 
suit. 


STATUTES INVOLVED 


In addition to the sections of the D.C. Code cited by appellants, 
appellee urges consideration of and hereby reproduces pertinent por- 
tions of the following statutes: 


1. Title 28, U.S.C. $1291: 


"The courts of appeals shall have jurisdiction of 
appeals from all final decisions of the district courts 
of the United States,..." 


2. Title 29, D.C. Code, 1954, §29-910a: 


"Except as provided in Section 29-945 hereof, writ- 
ten or printed notice stating the place, day and hour of 
the meeting, and, in case of a special meeting, the pur- 
pose or purposes for which the meeting is called, shall 
be delivered not less than ten nor more than fifty days 
before the date of the meeting either personally or b 
mail, by or at the direction of the president, the secre- 
tary, or the officer or person calling the meeting, to 
each shareholder of record entitled to vote at such 
meeting..." 


(Section 29-945 provides for waiver of notice) 


3. Title 29, D.C. Code, 1940, as amended, $29-208: 


"The stock, property, and concerns of such com+ 
pany shall be managed by not less than three nor more 
than fifteen trustees, who shall, respectively, be stock- 
holders, and a majority citizens of the District, and 
shall, except for the first year, be annually elected by 
the stockholders, at such time and place as shall be 
determined by the by-laws of the company. (Emphasis 
supplied) 


4. Title 29, D.C. Code, 1940, as amended, 829-205: 


"Public notice of the time and place of holding such 
election shall be published not less than thirty days 
previous thereto in some newspaper printed and pub- 
lished in the District, and the election shall be made by 
such of the stockholders as shall attend for that purpose, 
either in person or by proxy. All the elections shall be 
by ballot, and each stockholder shall be entitled to as 
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many votes as he owns shares of stock in the company 
and the persons receiving the greatest number of votes 
shall be trustees; and when any vacancy shall happen 
among the trustees it shall be filled for the remainder 
of the year in such manner as may be provided by the 
by-laws of the company. 


STATEMENT OF POINTS 


Point 1 
This Court is without jurisdiction to review on appeal an order 
which is both discretionary and interlocutory absent certification by 
the District Court. 


Point 2 


The action is for title to corporate offices. The petition does not 
allege due election thereto in accordance with D.C. Code, or excuse for 
failure to comply therewith. The petition is, therefore, insufficient in 
law. 

Point 3 

The grant of power to issue a writ of quo warranto hardly suggests 

an absolute duty to do so under any and all circumstances. 


Point 4 
Sound exercise of discretion allows the Court to deny quo warranto 
where pleadings and admissions of a party reveal that the heart of the 
controversy, if any, is better resolved in another action, concurrently 


pending, involving the same subject matter. 


SUMMARY OF ARGUMENT 
I 


Plaintiff's complaint, while encaptioned a petition for a writ of 
quo warranto, does contain other claims, such as a claim for personal 
property allegedly in possession of the defendant and for the possession 
of the premises in which it is implied that the corporate business is 
conducted. In effect, the present cause is but a part of what relief to 
be obtained in Civil Action 3147-60, and amounts to the splintering of 
the cause there first presented. Absent a certificate under Rule 54(b), 
the mere refusal of the extraordinary writ would not be a final judg- 
ment reviewable under Title 18, Section 1291. 
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Even if the order denying a writ of quo warranto should be a final 


order in so far as it disposes of that particular application,|/such a 
determination was in the exercise of the sound discretion of the trial 
Court. The pendency of Civil Action 3147-60 with its similar reach, 

its finding of fact, do not permit the conclusion that the course adopted 
by the trial Court was arbitrary, but well within its otherwise unreview- 
able discretion. Where it appears that the defendant is conducting that 
business in her own right, rather than by virtue of any corporate office, 
the prior resolution of this issue along with the disputed propriety of 
plaintiff realtors’ election (already issues in Civil Action 3147-60) would 
seem to be not only the wisest course, but consistent with good jurispru- 
dence. 


I & Iv 


Legal sufficiency of a petition or application for relief depends 
on more than formal circumspection. A petition which shows failure 
to comply with the D.C. Code on its face must be denied. 
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The Court must make an inquiry into the pleadings set before it 
in order to exercise a sound discretion. Any other procedure would be 
arbitrary and capricious. The action taken by the Court below was 
correct. 


Petitioners cannot claim that the remedy of quo warranto is 
vested in them to be exercised without let or hindrance as they may 
desire, particularly where the writ, if granted, would not adequately 
protect the rights that are the true subject of the controversy. 


ARGUMENT 
I 


The plaintiffs’ petition below contains more than one "claim" 
and is not confined to the common law reach of Quo Warranto. The 
combination of equitable claims along with a claim for relief in the 
nature of a quo warranto proceeding has met with the approval of this 
Court in Columbia Cat Fanciers, Inc., v. Koehme,68 App. D.C. 257, 
96 Fed. 2nd. 529. While conceptually the quo warranto proceeding is 
a "cause of action", the claim of petitioners below embraces other 
relief. The mere denial of the extraordinary remedy of quo warranto, 


as a matter of judicial discretion, while there was pending a type of 


omnibus equity action invoking the same controversy (JA 37), in effect 
emasculates this decree, if such it be, of requisite appellate finality. 

C. F. Dickinson v., Petroleum Conversion Co., 338 U.S. 507, 94 L.Ed. 
299. Where, as here, petitioners below were not entitled to the writ 

as a matter of right, failure to secure a certificate of finality under 
Rule 54(b) of the Federal Rules of Civil Procedure is fatal to this 
appeal. The decision below adjudicated nothing of the substantial 

rights which form \the basis of petitioners' ''claim", and this appeal 

is rather thrust ata denial of their right to a "cause" of action. Capital 
Transit Co. v. District of Columbia, 96 App. D.C. 199, 225 Fed. 2nd. 38. 


—————_—_—_—— 
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Petitioners have gratuitously annexed to their complaint exhibits, 
which show that certain provisions of the D.C. Code have not been met. 
The Code requires notice of a special meeting not less than ten nor 
more than fifty days before the date of such meeting. (§29-910a) “The 
1940 Code, which required that trustees be stockholders, prescribed 
publication of notice of such an "election" as was attempted herein in 
some newspaper printed and published in the District not less than 
thirty days before the actual date. (§§29-204, 29-205) 


Nevertheless, petitioners take the position that the Shey 


Judge should have closed his eyes to those facts and issued a writ of 


Quo Warranto forthwith as a matter of course. 


In argument on the petition the Court became aware of the fact 
that another action was pending concerning the same subject matter 
and decided to better inform itself before proceeding further in this 
cause. This precautionary measure is assigned as error. 


The Court discovered that the petition was merely a decoy applica- 
tion inasmuch as the petitioners are clearly interested only in the busi- 
ness conducted at the premises 140 12th Street, N.E. and in the premises 
themselves. (JA 35) 


The petitioners would limit the exercise of the Court!s discretion 
in such wise as to have the Court merely rubber-stamp any given 
petition once the petitioner alleged that some "emergency"' existed. 
This is not the method of an enlightened jurisprudence. This Court 
has recently said that discretion is an area — not a line or|a point. 
Thus, in ruling on the propriety of a certification made by the District 
Court, it was stated that: 


"  . . our scope of review of this kind of order is necessarily 
very limited. The issue for us is not whether the District 
Court WISELY exercised its discretion but whether in certi- 
fying the case to the Municipal Court it acted arbitrarily and 
thus abused its discretion. 


‘We are unable to conclude that the action was 
arbitrary or! that there was an abuse of discretion. 


Affirmed."" Gray v. Evening Star Newspaper Company, 
107 App. D.C. 292, 277 F.2d 91. 


It has been clear since 1943 that a grant of power to act does not 
imply an absolute duty to act. Hecht Co. v. Bowles, 321 U.S. 321, 329, 
88 L.Ed. 754. There the Supreme Court refused to read a statutory 
authority to issue a decree as a command to do so. The key word in 
Section 16-1601 of the D.C. Code is not MUST but MAY. Section 16- 
1603 says, inter alia, that "if in the opinion of the court the reasons set 
forth in said petition are sufficient in law", which is a rather substantial 
"if", Appellee contends that this language contemplates the exercise of 
a wide discretion under the circumstances of this case. 


The appellants cite Columbian Cat Fanciers, Inc. v. Koehme, et al., 
68 App. D.C. 257, and United States ex rel. Noel v. Carmody, 80 App. 


D.C. 58 as if those two cases supported their contentions. Examination 
of the two cases discloses no basis for reversal of the District Court. 
In the Columbian case a corporation sought injunctive relief and the 
return of certain property. There the defendants were representing 
themselves to be officers of the corporation and doing several other 
things of doubtful legality. 


This Court reversed a dismissal of the bill, which had been filed 
in equity, holding in effect that a cause of action in Equity was stated. 
In explaining the holding that Quo Warranto was not an adequate remedy 
under the circumstances the Court said: 


"Jt may be noted further that even if the plaintiff itself could 
as a corporation bring an action in quo warranto, and even 
if that remedy were vested in the complainant entirely at 
its own option, still quo warranto would not adequately pro- 
tect the right of the plaintiff to prevent the ruin of its 
business and the concealment of its property, because a 
quo warranto action determines only the title to offices, 
and even if the plaintiff won in such an action, it would 
still have to bring a suit like the instant suit to regain 
control of its properties and business." 
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In the instant case the ruling below avoided needless duplication 


and waste of judicial time and effort once it appeared that any decision 


reached might have been an idle formality at the conclusion of a com- 


panion case THEN PENDING. Petitioners admit that they are concerned 


only with the business and property (JA 35) and the Court below wisely 
avoids making a meaningless detour after the showing that the defendant 


is not acting as secretary or treasurer (JA 35) and it could 


well have 


been determined within the discretion of the Court that there was no 


genuine controversy over corporate offices. 


The Carmody case does not require a negative search for some 


reason NOT to allow issuance of the writ as suggested by appellants. 


In affirming the dismissal of a writ of quo warranto t 


his Court, 


after cautioning against the error of reliance on broad statements 


which are entitled to respect but which ought not control the judgment 


of subsequent cases when the very point is presented for decision, 


went on to resolve the question of whether the Court below properly 


exercised its discretion, This Court found no reason for inquiry into 
the validity of the election, although it might have reached a different 
conclusion in consideration of financial or property rights affected 
thereby. Not only did this Court consider that the president was the 


voluntary choice of the members who voted, but the record 
to determine whether there were "any facts which reflect o 


was searched 
n the high 


character of the service which may be expected from the respondent 
during his tenure in office". Such a review is hardly a conyincing argu- 


ment for unduly narrowing the discretion of the trial court 
initial determinations. 


in making 
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CONCLUSION 


A writ of Quo Warranto is an extraordinary remedy, not vested 


in the litigant, to be invoked in the discretion of the Court in a proper 


case. Where, as here, facts develop which show that it is or may be 
inappropriate for the writ to issue, the District Court must necessarily 
be given such leeway in arriving at its decision as will enable it to avoid 


arbitrary or capricious action. 


It is entirely proper for the Court to deny the writ or to reserve 
decision thereon until such time as it is made to appear affirmatively 
that a genuine controversy exists, or that the question presented is not 
moot, or that the moving party comes forward in good faith. Where, as 
here, the petition and exhibits appear to be without merit, no error is 
committed when the Court decides to wait and see a little more. 


For this reason the order below was correctly entered and, if this 
Court has jurisdiction, should be AFFIRMED. 


Respectfully submitted, 


HENRY LINCOLN JOHNSON, JR. 


626 Third Street, N.W. 
Washington 1, D. C. 


Counsel for Appellee 
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IN THE 


United States Court of inpeiee 


For rae District or Cotumsu Cimevuir 


Unirep Srares or America ON RELATION oF 
Teresa BH. Coase and Nannm V. Compron, Appellants 


Vv. 


Exva Maz Burton 


Petition for Rehearing from an Order of This Court Affirming 
the Decision of the Lower Court Denying Leave to Apply 
for the Issuance of a Writ in the Nature of Quo Warranto 


PETITION FOR REHEARING 


Appellants petition the Court for a rehearing in the 
above cause for the following reasons: 


1. The statement of counsel for relators-petitioners be 
fore the District Court, quoted in the opinion of the Court, 
was a reference to District Court Civil Action No. 3147-60, 
the file of which the lower court then had physically 
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before it and was holding in its hand, and which had 
been the subject of discussion for the several preceding 
minutes. That the lower court so understood is clear from 
its next remark ‘‘Let us leave the premises aside for a 
moment’’. See affidavit attached. 


The Court is therefore in error when it concludes that 
the real dispute in this suit is over possession of the real 
estate and business of the corporation and that title to 
office is merely an incidental matter. That is precisely 
the issue in No. 3147-60, whereas here the issue is title 
to corporate offices so that the proper officers may function. 


2. The only purpose of a Quo Warranto suit is to settle 
title to office. District of Columbia Code, 1951, as amended, 
Title 16, Chapter 16; Columbian Cat Fanciers, Ine. v. 
Koehme et al, 68 App. D.C. 257, 96 F. 2d 529, 532. An 
incidental determination of title to office in another suit 
involving other parties and other issues is no determination 
at all for the appellants, who have a right to their day 
in court. Columbian Cat Fanciers, Inc. v. Koehne et al, 
supra. 


3. The Quo Warranto form of action is an extraordinary 
proceeding (Rule 81(b) F.R.C.P.), and it is the exclusive 
remedy to try title to office. Scott v. Cholmondeley, 129 
N.J. Eq. 152, 18 A. 2d 617. Title to office cannot be decided 
in a collateral suit but can only be decided in a direct 
proceeding. Shavers et al v. Thomas et al, 339 Ill. 622, 
171 N.E. 625, 627. It is a summary procedure which may 
result only in a judgment of ouster (or denial thereof), 
meaning that the person ousted shall cease and desist 
from exercising any franchise or power and that the proper 
officer or officers shall enter into the function of their 
offices and direct the affairs thereof. State on Inf. of 
McKittrick v. Koon, 356 Mo. 284, 201 S.W. 2d 446. Refusal 
of person ousted to accept ouster is contempt of court. 
State v. Cahill, 131 Iowa 286, 108 N.W. 453. 
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Wherefore it is prayed that the court vacate its order 
and opinion herein and proceed to an opinion and order 
based upon the statutes and case law. 


Cart J. Barrer 
910-17th St. N. W. 
Washington 6, D. C. 


Cart J. Barter, JR, 
910-17th St., N. W. 
Washington 6, D. C. 


Counsel for Appellants 


Carl J. Batter and Carl J. Batter, Jr., Counsel for Appel- 
lants herein, do hereby certify that the present petition 
for a rehearing is made in good faith and not to delay. 


Cart J. Barrer 


Canu J. Barrer, Jz, 
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IN THE UNITED STATES COURT OF APPEALS 
FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,090 


Unrrep States or AMERICA, EX REL THEREsA BE. CHase 
and Nannie V. Compton, Appellants 


v. 


Eva Mar Burron, Appellee 


Crry or WasHINGTON ae 
Disreicr or Cotumsia 

Carl J. Batter, being duly sworn, deposes and says that 
he is the same Carl J. Batter who argued the case of 
United States of America, ex rel. Theresa E. Chase and 
Nannie V. Compton v. Elva Mae Burton before the District 
Court and whose remark is quoted in the opinion of the 
Court of Appeals; that the said remark was made in 
reference to another case, District Court Civil Action No. 
3147-60, the file of which was then also under discussion 
and which the Court then physically held in its hand; and 
finally that his quoted remark did in no way refer to the 
Quo Warranto proceeding which was actually before the 
court for decision. 


Cart J. Barrer 
Sworn and subscribed before me this 30th day of 
June, 1961. 


Dororzy B. WoopHeap 
Notary Public 


